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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE:::::::NALBARI 
 

PRESENT  : = Sri K.C. Boro, A.J.S.  

 

Ref: Case No.65M/2018  

  

Smti. Fulmala Khatun ………  1
st
 party       

       -vs-     

Mr. Jayed Ali   ………  2
nd

 party 

u/s-125 Cr.P.C. 

 

EVIDENCE RECORDED ON  : 18.08.18, 17.09.18, 08.11.18 &     

     05.02.19. 

ARGUMENTS HEARD ON   : 15.02.2019. 

JUDGMENT DELIVERED ON  : 28.02.2019. 

 

ADVOCATES APPEARED: 

For the 1st party    : Ld. Advocate Mr. J. Abedin. 

For the 2nd party    : Ld. Advocate Mr. R. Bhuyan. 

     

                               

    J U D G M E N T 

 

1.   This proceeding has arisen out of a petition u/s-125 of CrPC filed 

on 02.05.18 by Fulmala Khatun (hereinafter referred to as 1st party) claiming 

monthly maintenance allowance for herself and her minor daughter from her 

husband namely Md. Jayed Ali (hereinafter referred to as 2nd party). 

 

2.   On receipt of the summons, the 2nd party appeared before this 

court and contested the case by filing written statement (WS) and denied the 

allegations levelled against him by the 1st party. 3.   To prove her 
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case, the 1st party has adduced evidence of two witnesses including herself. The 

2nd party also adduced evidence of two witnesses including himself. I have heard 

argument put forwarded by the Ld. Counsel for both the sides as well as pleading 

of the parties and also gone through the entire evidence available on record. 

 

4.   Upon pleading of the parties, following points are taken up for 

consideration ---- 

I) Whether the 1st party is the legally married wife of the 2nd party? 

II) Whether the 1st party without any reason came back to her parental 

house? 

III) Whether the 2nd party has failed to maintain the 1st party? 

IV) Whether the 2nd party is able to pay maintenance to the 1st party. 

 

                 DECISION AND REASONS THEREOF 

 

5.   PW.1 Fulmala Khatun has deposed that she was married to 2nd 

party about four years ago and due to the wedlock, they were blessed with a 

female child. On course of conjugal life, the 2nd party demanded dowry on 

failure of which she was both physically and mentally harassed by the 2nd party 

and she was chased out of her matrimonial house. Thereafter, she filed a DV 

Case bearing DV No.13/16 in the court. The said case was disposed of on 

17.04.17 and Ld. SDJM(S), Nalbari directed the 2nd party for providing monthly 

maintenance allowance @3,000/- to her and her minor child. The said order is 

exhibited as Ext.1. Thereafter, the 2nd party promised her to maintain her well 

and then she again started to cohabit with him and subsequently, he again 

demanded dowry and drove her out of her matrimonial house and then, she took 

shelter at her parental house. The 2nd party neither inquired about them nor 

paid any maintenance. She also stated that she has no income of her own. Her 

husband deals with business of Loha-tin, besides he has 10 bigha of land and 

from there he is earning about Rs.50,000/- monthly. She has claimed Rs.10,000/- 

for herself and Rs.5,000/- for her minor daughter. During cross-examination, 

she deposed that she could not remember the date on which she was assaulted 

by the 2nd party. She filed a case in the PS also before filing case in the court. 

The 2nd party kept her in his residence. It is not a fact that the 2nd party kept 

her in her parental house on the 2nd occasion. It is not a fact that as the 2nd 
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party kept her in her parental house, she has compromised the case. It is not a 

fact that when her husband went Guwahati for his livelihood, her father took her 

to his residence. It is not a fact that her father proposed to build house for the 

2nd party if he stays as house husband and then the 2nd party handed over 

Rs.50,000/- to her father. It is not a fact that after six months, when her husband 

sought land for his money, they conspired and handed him over to the police. It 

is not a fact that the 2nd party has to file case No.166C/18 as he was driven out 

of the residence. She also stated that she fears to go the residence of the 2nd 

party of being assaulted again. It is not a fact that the 2nd party does daily 

labour in Guwahati. She does not know where the shop of 2nd party has. 

 

6.   PW.2 is Md. Fulchan Ali who is the father of the 1st party.  He 

deposed that his daughter was married to the 2nd party about four years ago as 

per muslim rites and at the time of the marriage, he provided gold jewellery, 

furniture etc. to his daughter. After the marriage, the 1st party cohabited with the 

2nd party at her matrimonial house and both of them blessed with a girl baby. 

After six months of the marriage, 2nd party sought Rs.50,000/- from him and 

thereafter, he assaulted the 1st party. He also deposed that the DV case filed by 

his daughter was compromised between the parties. Thereafter, his daughter 

again cohabited with the 2nd party and after about three months, the 2nd party 

again started to torture her and chased her out of his residence and from then, 

his daughter and his grand daughter have been staying at his residence. The 2nd 

party deals in business of loha tin. Besides, he has 10 bigha of cultivable land 

and from all his sources, he is earning about Rs.50,000/- per month. During 

cross-examination, this witness deposed that he has not furnished any land 

document and any document of cello machine of the 2nd party in the court. It is 

not a fact that his son-in-law never tortured the 1st party. It is not a fact that as 

the 2nd party did not give up the company of his parents, hence, difference 

occurred between the couple and that after the DV case got compromised, both 

the parties again resided together after the 2nd party got separated from his 

parents. It is not a fact that at that time he brought his daughter to his residence 

in order to make the 2nd party as house husband. It is not a fact that he called 

over phone the 2nd party and assured him of building house of his own and 

there he handed over Rs.50,000/- to him. It is not a fact that when the 2nd party 

asked this witness to purchase land of the mere amount of Rs.50,000/-, then, the 
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2nd party was assaulted and he was handed over to police. It is not a fact that 

the 2nd party does daily labour in Guwahati and from his income, he has to look 

after his parents and brothers. It is not a fact that as his daughter has come on 

her own, so, she is not entitled to claim maintenance. 

 

7.   These are the evidence for the 1st party. 

 

8.   DW.1 is 2nd party. He deposed that about 4/5 years ago, he and 

the 1st party got married socially and after the marriage, both of them cohabited 

with each other in his residence and out of the wedlock, a female child was born 

to them. After the marriage, the 1st party declined to stay at his residence, 

rather she wished to stay at her parental house. This witness also stated that he 

compromised the DV case with the 1st party stating that he will maintain her well 

and then he kept her in the residence of his uncle Md. Sabed Ali for 15 days and 

thereafter he went to Guwahati for his livelihood. Thereafter, his in laws took the 

1st party along with the stridhan articles to their house. 1st party over phone 

informed him the matter and called him to her father's residence. Accordingly, he 

went to his father's-in-law residence and wanted to bring back the 1st party 

which she refused. Then he asked his father-in-law to return his money 

amounting to Rs.30,000/- or else, asked to purchase land and gave him another 

Rs.20,000/-. When this witness asked his father-in-law to build his house, then 

his father-in-law refused for taking any amount from him and assaulted him and 

handed over him to police. He also stated that as he is a poor person, so the 1st 

party does not stay with him. He also stated that he does daily labour and only 

gets Rs.250/- per day. He has to look after his parents. He also stated that he 

has some cultivable land which is in his father's name. During cross-

examination, this witness deposed that the 1st party is residing at her father's 

house since last 4/5 months. He also stated that he has not paid any 

maintenance allowance to the 1st party and the child of the 1st party. He also 

stated that his daughter is aged about 3 years presently. In the DV case he was 

directed to provide Rs.3,000/- per month by the court and the case was 

compromised between them. It is not a fact that he never went to bring back the 

1st party and neither inquired about the 1st party. It is not a fact that his in-laws 

did not come to his residence and took the 1st party along with the stridhan 

articles with them. He could not remember the date on which he gave 
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Rs.20,000/- and Rs.30,000/- to his father-in-law. It is not a fact that he has 10 

bighas of cultivable land and he does cultivation therein. It is not a fact that he 

does loha tin business in Guwhati. His father is aged about 40-45 years and he 

also does cultivation. 

 

9.   DW.2 Md. Akbar Ali is the father of the 2nd party. He deposed that 

the 1st party wanted that his son should stay as house husband in her parental 

house to which his son refused and due to that reason quarrel used to be taken 

place between the parties. The 1st party earlier filed a case claiming 

maintenance against the 2nd party which was later amicably settled between the 

parties. The 1st party also filed a case against the 2nd party with allegations of 

torture which also resolved amicably. When the 1st party engaged into quarrel 

with his younger son Ayet Ali, he asked the 1st party why she was quarreling and 

then the 1st party refused to stay at his house. The 1st party resided for about 

15 days along with the 2nd party in the house of his brother Sabed Ali. The 2nd 

party went to Guwahati for work. During the absence of the 2nd party, the 1st 

party along with her father came to the house of his brother and took all the 

stridhan articles to her parental house. The 1st party and her father called the 

2nd party to their residence over phone and then the 2nd party resided in the 

parental house of the 1st party for about 6-8 months. Thereafter the 2nd party 

asked money form the father of the 1st party for starting a business, but the 

father of the 1st party refused to give money and so, there was quarrel and the 

father of the 1st party handed over the 2nd party to police. The 2nd party is a 

daily wage earner. His son sometimes gives him money for his maintenance. 

During cross-examination, this witness deposed that the 1st party and her 

child are residing in her parental house since about one year. Earlier the 2nd 

party was directed to give Rs.3,000/- as maintenance to the 1st party, but the 

case was compromised between the parties. It is not a fact that the 1st party did 

not refuse to stay in his house and it is also not a fact that the 1st party and the 

2nd party did not reside for about 15 days in the residence of his brother Sabed 

Ali. It is not a fact that his son had a shop in Guwahati and has about 10 bighas 

of land and earn Rs.40,000/- per month. 

 

10.   These are the materials on record. 
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11.   With regard to the first point for determination, the evidence of 

the 1st party in the instant case reveals that parties were married socially and 

cohabited as husband and wife. The paternity of the child has been admitted by 

the 2nd party during his evidence. But the peaceful married life of the 1st party 

was short lived as the 1st party alleged that after some days of the marriage, the 

2nd party assaulted her by demanding dowry. Living together as husband and 

wife is enough for maintenance as stipulated u/s-125 CrPC. It was bounden duty 

of the 2nd party to provide maintenance to the 1st party as he neglected her to 

maintain as his married wife. So the 1st party is the married wife of the 2nd 

party. The 1st party also stated that during the course of conjugal life, the 2nd 

party demanded dowry from the 1st party on failure of which she was both 

physically and mentally harassed by the 2nd party and she was chased out of her 

matrimonial house. Thereafter, she filed a DV Case bearing DV No.13/16 in the 

court. The said case was disposed of on 17.04.17 and Ld. SDJM(S), Nalbari 

directed the 2nd party for providing monthly maintenance allowance @3,000/- to 

her and her minor child. Thereafter, the 2nd party promised her to maintain her 

well and then she again started to cohabit with him and subsequently, he again 

demanded dowry and drove her out of her matrimonial house and then, she took 

shelter at her parental house. From then on, the 2nd party has not inquired 

about the 1st party nor her child. The evidence of the 1st party is supported by 

PW.2 Md. Fulchan Ali who is the father of the 1st party. He also stated that his 

daughter i.e. 1st party was married socially with the 2nd party about four years 

ago. Moreover, the evidence of the 1st party also shows that the 2nd party has 

not visited her, nor paid any maintenance allowance to her. Further the 1st party 

with no income of her own to sustain her livelihood has to face all the hardship 

alone without providing any financial assistance to her by the 2nd party. The 

evidence of the 1st party as to the fact of torture remained unshaken during her 

cross-examination. 

 

12.   With regard to the second point for determination, the Ld. Counsel 

for the 1st party has submitted that there is no iota of proof that PW.1 left her 

matrimonial house on her own albeit, Matrimonial house is not just a building 

made of bricks and walls. It is a house/ place comprising sweetness of relations 

of family members and elders, full of blessing. In the matrimonial home, 

matrimonial rights and obligations are to be equally shared. Practically speaking, 
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the residence of husband should be the home of the wife where both the 

spouses have equal right to reside. (Justice S N Dhingra). On the other hand, the 

2nd party during his evidence stated that after the marriage, the 1st party 

declined to stay at his residence, rather she wished to stay at her parental house. 

This witness also stated that he compromised the DV case with the 1st party 

stating that he will maintain her well and then he kept her in the residence of his 

uncle Md. Sabed Ali for 15 days and thereafter he went to Guwahati for his 

livelihood. Thereafter, his in laws took the 1st party along with the stridhan 

articles to their house. 1st party over phone informed him the matter and called 

him to her father's residence. Accordingly, he went to his father's-in-law 

residence and wanted to bring back the 1st party which she refused. Then he 

asked his father-in-law to return his money amounting to Rs.30,000/- or else, 

asked to purchase land and gave him another Rs.20,000/-. When this witness 

asked his father-in-law to build his house, then his father-in-law refused for 

taking any amount from him and assaulted him and handed over him to police. 

He also stated that as he is a poor person, so the 1st party does not stay with 

him. On the other hand, DW.2 who is the father of DW.1 stated during his 

evidence that when the 1st party engaged into quarrel with his younger son Ayet 

Ali, he asked the 1st party why she was quarreling and then the 1st party refused 

to stay at his house. The 1st party resided for about 15 days along with the 2nd 

party in the house of his brother Sabed Ali. But the 2nd party failed to adduce 

evidence of Sabed Ali and Ayet Ali in support of his claim. Besides, it is my 

considered opinion that no married woman will jeopardize her marital life by 

staying away from her husband without any reasonable cause. Hence, it is held 

that 1st party was compelled to leave her matrimonial house by the 2nd party. 

Therefore, I am of the opinion that the 1st party has succeeded her case to this 

point of determination. 

 

13.   With regard to the third point for determination, Ld.  Counsel for 

the 1st party has pointed out that since the 1st party is staying at her parental 

house, the 2nd party neither inquired about her nor paid any maintenance 

allowance. Thus, the 2nd party has refused and neglected to maintain the 1st 

party. Per contra, the Ld. Defence counsel has denied the point of the 1st party. 

The assertion brought against the 1st party by the 2nd party has not been 

proved in the cross-examination of Pws. 
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14.   Thus, from the evidence on record, it is crystal clear that the 2nd 

party could not prove that he is giving maintenance allowance or taking care of 

the 1st party after the 1st party went to her parents' home. The 2nd party has 

legal, religious, moral and solemn duty to maintain his wife and child, but here in 

the instant case, the 2nd party has failed or neglected to maintain the 1st party. 

This court relies upon catena of Supreme Court decisions reported from time to 

time. It is re-produced that judgment of Hon'ble Supreme court reported in Case 

of Bhuban Mohan Singh vs Meena & Ors decided on 15.07.14 wherein it is 

mentioned of Sec.125 CrPC is a measure of social justice and is specially enacted 

to protect women and children and as noted by Hon'ble Supreme court in 

Captain Ramesh Chander Kaushal vs Venna Kaushal falls within 

constitutional sweep of Article 15(3) reinforced by Article 39 of the Constitution 

of India. It is meant to achieve a social purpose. The object is to prevent 

vagrancy and destitution. It provides a  speedy remedy for the supply of food, 

clothing and shelter to the deserted wife. It gives effect to fundamental rights 

and natural duties of a man to maintain his wife, children and parents when they 

are unable to maintain themselves. The aforesaid position was high-lighted in 

Savitaben Somabhai Bhatiya vs State of Gujarat. In Nagendrappa Natikar Vs 

Neelamma, it has been stated that it is a piece of social legislation which 

provides for a summary and speedy relief by way of maintenance to a wife who 

is unable to maintain herself and her children. So, PW.1 is unable to maintain 

herself as neglected by the 2nd party. She being a deserted and neglected wife 

of the 2nd party needs food, clothing and shelter from the 2nd party. Seeking 

justice after institution of the case against the 2nd party by the 1st party would 

be frustrated from getting speedy relief. 

 

15.   With regard to the fourth point for determination, the Ld. Counsel 

for the 1st party has pointed out that the 2nd party has means of income being 

himself an able bodied person. In my considered opinion, means does not imply 

that he should have visible means. There is nothing on record to infer that the 

2nd party is of healthy disposition or he has any illness. When a man is of good 

physical constitution he is implied to have the means to maintain his wife. The 

Ld. Defence counsel submitted that the 2nd party is a daily wage earner and he 

has no capacity to give maintenance allowance to the 1st party. 
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16.   From the evidence it is proved beyond doubt that the 2nd party is 

an able bodied person and according to him, he is a daily labour. Hence, he 

cannot escape from the burden to look after his legally married wife and his 

child. Hence, I am of the opinion that the 1st party has succeeded to prove the 

points for determination that the 2nd party is capable to maintain the 1st party. 

17.   The 1st party has deposed that she has no income and prays for 

an amount of 10,000/- for herself and Rs.5,000/- for her minor daughter per 

month as maintenance allowance. However, it is pertinent to mention herein that 

the maintenance amount should not be of such that it would become burden on 

the part of the 2nd party and luxury to the 1st party. With regard to the quantum 

of the maintenance allowance, I have taken into account of the social status of 

the parties and the liabilities of the 2nd party and in view of all facts and 

circumstances of the case in consonance with Supreme court decision, monthly 

maintenance allowance  to the 1st party @ Rs.2,000/- (Rupees two thousand 

only) and Rs.1,000/- (Rupees one thousand only) to the minor daughter of the 

1st party is allowed which is my  view is just and adequate. 

 

18.   Upon carefully scanning the evidence on record, it is found that 

the 2nd party has failed to rebut the testimony of the 1st party's witnesses in a 

credible manner to warrant any contrary inference against the claim of the 1st 

party and the evidence of the 1st party remained unshaken during her cross-

examination. 

 

19.    Furthermore, the 1st party maintained during her testimony that 

the 2nd party is a scrapper and he has 10 bighas of land and from all his sources 

he earns Rs.50,000/- per month, but the 1st party could not show any 

documentary evidence that her husband's income is Rs.50,000/- per month. She 

also failed to produce any land document in the name of the 2nd party. On the 

other hand, the 2nd party stated that he is a daily wage earner and he earns 

Rs.250/- per day and on that pretext, he is not entitled to maintenance is not 

acceptable. Nothing could be elicited from the evidence of the 1st party during 

her cross-examination that she has no justifiable reason to leave the house of the 

2nd party. 
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20.   Evidence on record also reveals that the 1st party has cohabited 

with the 2nd party. Also from the evidence on record, it is seen that the 2nd party 

has shrugged off his legal and moral obligation to maintain his wife. In view of 

the above discussion, it is clear that the 2nd party has failed to discharge his 

obligation to maintain his legally wedded wife, hence the 1st party is entitled to 

claim maintenance allowance from the 2nd party. 

                                

 

                                          O r d e r 

 

21.  In the result, the 2nd party is directed to pay monthly maintenance 

allowance to the 1st party @ Rs.2,000/- (Rupees two thousand only) and 

Rs.1,000/- (Rupees one thousand only) to the minor daughter of the 1st party 

until she attains majority from the date of this order. 

 

22.   Furnish a free copy of judgment to the 1st party. 

 

23.   Judgment is written in separate sheets and pronounced in open 

court. 

   Given under my hand and seal of this court on this the 28th day of 

February, 2019.                                                          

         

 

                                                                       (Sri K.C. Boro) 

                                               Chief Judicial Magistrate, Nalbari 

 

        

 Dictated and corrected by me 

 

 

 

           (Sri K.C. Boro) 

Chief Judicial Magistrate, Nalbari 
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A P P E N D I X: 

 

Witnesses for the 1st party 

 

PW.1    - Fulmala Khatun, 1st party. 

PW.2    - Md. Fulchan Ali. 

 

 

Witnesses for the 2nd party 

 

DW.1   - Md. Jayed Ali,  2nd party. 

DW.2   - Md. Akbar Ali. 

 

 

1st party's Exhibits 

 

Ext.1   - Order of Ld. SDJM(S) dated 17.04.17 in connection with   

   DV Case No.13/16. 

 

2nd party's Exhibits 

 

Nil. 

 

 

 

                                                                        (Sri K.C. Boro) 

                                               Chief Judicial Magistrate, Nalbari 
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